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MEMORANDUM

To: Christopher Hughey
Acting General Counsel

Through: Alec Palmer ff
Acting Staff Director

From: Patricia Carmona *?U
Chief Compliance Officer

Alex R. Boniewic
Audit Manager

By: . Paula Nurthen F“‘ ‘Vw
Lead Auditor

Subject: Biden for President, loc.- Referral Matter

Joseph F. Stoltz
Assistant Staff Djgector . .
Audit Division !>/ AUDIT REFERRAL # ]]-03

On December 2, 2010, the Commission approved the final audit report on Biden
for President, Inc. The final audit report includes the following matter that is referable:

Finding 2. Receipt of Contributions that Exceed Limits and Related
Recordkeeping Requirements, Recards Supporting the Resatution of Excessive
Contributions

All work papers and related documentation are available for review in the Audit
Division. Should you have any questions regarding this matter, please contact Paula
Nurthen or Alex Boniewicz at 694-1200.

Attachment: Finding 2. Receipt of Coptributions that Exceed Lintits and Related
Reoccrdkeeping Requirements, Recprds Supporting the Resolution of Excessive
Contributions

cc: Lorenzo Holloway
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Finding 2. Receipt of Contributions that Exceed Limits
and Related Recordkefm an:xirements

Summary

Records Supporting the Resolution of Excessive Contributions

In addition, the Audit staff identified a separate category of excessive contributions that
apparently were not resolved in a timely manner, projected to total $1,092,899. These
excessive cortributions were presumptively redesignated to the gemeral election;
howrver, BFP did not provide copies of letters sent to contributors as notification for the
clevtion designetion. Subisequently, BFP obtained siymead redozignations to the Cltizmns
for Bidun, the Candidste’s senatorinl campxzign. TFhe steff moaibar who was nspansibie
for mainmining the necessary records is now deceased. Given the Crinnritten’s unigse
circumstarces in this matter; the circumstantial evidence preseated by BFP, including a
declaration from a BFP staffer who attested to sending redesignation notices within 60
days of receipt of an excessive contribution; declarations from contributors who recall
receiving redesignation letters; and sample letters from BFP’s forms library, the
Commission concluded there was information to support BFF's assertions that it had sent
presumptive redesignation letters for these eontributions. BFE has not, however,
satisfied the regordkecping requirements of 11 CFR §110.1(1)(4)ii) and (5).
Nevatiicless, trcaase BFP was able to demosstmte that it ohtuined signed roieSignationa
of the nustrisutiom (ke senatorig] cempaign, Citisasne for Bidna, the Cassmission
agreed that nn paymeat to the 1).S. Treasury far mich redesignated cantributions iz
required. The Commission approved this finding.

Legal Standard

A. Authorized Committee Limits. An authorized committee may not receive more
than a total of $2,300 per election trom any one person. 2 U.S.C. §441a(a)(1)(A), (¢),
and (f); 11 CFR §§110.1(a) and (b) and 110.9.

B. Handling Contribntinns Thut Agpesr Excestéva. If a committee reorives u
conirihusien that appears to ke excessive, the commitiee muet either:
e Return the questionatie contribeition to the donor; or
e Deposit the contribution into its federal account and keep enough money on
aocatim to cover ail patential refimds until the legality of the coatribution is
eatablished. 11 CFR §103.3(b)(3) and (4).
The excessive portion may also be redesignated to another clection or reattributed to
another contributor as explained below.

C. Redesignation of Exceesive Centributicus. The committee may atic the comtributor
to redesignuin the sxeuss portion of the centribufion foc use in another election.
¢ Tha camniitiee muust, within 60 énys of recwipt ef thw suntibmium, pbtain emi
rataib a signed sedesignation letiar which informs the contributor that a refund of
the excessive portion may be requested; or
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® Refund the excessive amount. 11 CFR §§110.1(b)(5), 110.1(1)(2) and
103.3(b)(3).

Notwithstanding the above, when an authorized political committee receives an excessive
contrihution from an individual or a nen-multi-candidate commitiee, the committee mey
presumptively redesignate the exaessive portion to the genaral election if the
contribution: ’
[s made before that candidate’s primary election;
¢ [s not designated in writing for a particular election;

o Would be excessive if treated as a primary election contribution; and

o As redesignated, does not cause the contributor to exceed any aother contribution

limit. '

Also, the commilttoe may pinsurnytively rodesigimte the excessive portion of a gavmrai
election cositrilintion back to the primary election if the amount redesignated does not
exceed the cormmittez’s primary net debt.

The committee is required to notify the contributor in writing of the redesignation within
60 days of the treasurer’s receipt of the contribution and must offer the contributor the
option to receive a refund instead. For this action to be valid, the committee must retain
copies of the notices sent. Presumptive redesignations apply only within the same
election cycle between the committee®s primary and general elections. 11 CFR
§110.1(b)X(5Xii)(B) & (C) and (1)(4)ii)-

D. Reattribatiun of Exscnsive Contrilictions. When an anthsrized aiummiitee receives
an excessiva contribution, the commmittre may ask the contributor if the contribution was
intended to be a joint contribution from more than one person.
¢ The committee must, within 60 days of receipt of the contribution, obtain.and
retain a reattribution letter signed by all contributors; or
o refund the excessive contribution. 11 CFR §§110.1(k)(3), 110.1(1)(3) and
103.3(b)(3). '

Notwithstanding tbe ubowve, anty axpinive canitibution that wes nmde @n a written
instrument that is imprinted with tic pames of more than one individual may be attributed
among the individuals listed unless instructed otherwise by the contributor(s). The
committee must inform each contributor:
e how the contribntion was attributed; and
o the contributor may iostend request a refund of the excessive amount. 11 CFR
§110.1(k)(3)(i)(B)-

For this action to be valid, the committee must retain copies of the notices sent. 11 CFR
§110.1(I)(4)(ii) and (5).

E. General Eieciian Cenlributions. If a candidate is not a candidate in the general
election, any contributions made for the general election shall be refunded to the
contributors, redesignated in accordance with 11 CFR §§110.1(b)X5) or 110.2(bX5), or
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reattributed in accordance with 11 CFR §110.1(k)(3), as appropriate. 11 CFR
§102.9(e)(3).

F. Sampling. In conducting an audit of contributions, the Commission uses generally
accepted statistical ssmpliag teshniquies to qunntify the dallar vaine of related gudit
findings. Apparent violations (semple errors) identified is a sample are used to projeat
the total amount of vialations. If a committes demonsismates that any apperent sample
errors are not errors, the Commission will make a new projection based on the reduced
number of errors in the sample. Within 30 days of service of the final audit report, the
committee must submit a check to the United States Treasury for the total amount of any
excessive contriutions not refunded, reatiributed, or redesignated In a timely snarwer; or

take any action required by thu Cormmission with ruspect (o sample-based findings. 11
CFR §9038.1(f).

Facts and Analysis

The Audit staff's sample review of contributions from individuals indicated that BFP
apparently received a significant number of excessive contributions that either were
unresolved or were resolved but nat in a timely manner. Each matter is addressed
separately below.

B. Rueonds ﬂnmrtlng the Ranlul:lou of Excessile Contrillutions

Tho Andit staff also identified excessive contributions that were resolved but apparently
not in a timely manner, totalmg $1,092,899. The projected dollar value of the excessive
contributions wes $1,055,399'. Additionsl sxnors totaling $37,500 were idaniifisd as the
result of a separate review of centributions rot insinded in the sample population. All of
these excessive contributions were presumptively designated to the general election;
however, BFP did not provide copies of letters sent to contributnrs as notificatian for the
election designation. BFP did provide the Audit staff with letters obtaining
redesignations of these general-designated contributions to the Candidate’s senatorial
campaign, CFB. The letters were all signed by the contributors and mailed after the
Candidate’s date of ineligibility (1-3-08), weR after the receipt of threse contributions.
Although thse= letrurs were not presumptive redosignatlons as specifled in the
Comenissiom’s ropulmtions, the Andit staff ebnsidered these letmrs to be an aderrente,
though untimely, substitute m supponi the “general election” dosignation of the
contributions.

This result is consistent with the sotice provisicm of presumptive redesignations. A
presumptive redesignation does not require a written authcrization from the contributer.
Rather, BFP may send a notice of the redesignation to the contributor and inform the
contributor of his or her option to request that the contribution be refunded. The Audit
staff determined that the signed forms authorizing the redesignation of Presidential
contributions to the Senate clection(s) aiso served to put the centributor on notice thet
BFP had preswned thi the particen of thn otlierwise exnessive Prealdentiel primary
election contribution wes redeignuind o the Prenilential gemoral elention. The

! A Monetary Unit Sample was used with a 95% confidence level. For untimaly msolved excessive
contributions, the estimate is subject to a sampling ervor of $348,491.
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contributions to the Presidential primary election, however, were excessive until the
Presidentiel gerverul election to Senate electiun redesignation forms werc sext. Glven that
these retrenigaction fisns viere sent mush Iater timm 60 dnys after the receipt of the
exceative Presiduatlal pritmary contribatiems, the Andit Staff mainiained they were
untimely as {o the rednnignations frem the Presirtential primary to tim Presidantial ganceal
election,

At the exit conference, the Audit staff provided BFP representatives with a schedule of
the errors for the untimely resolved excessive contributions. A discussion ensued

regarding the adequacy of letters used to support redesignations of contributions to the
general election.

On Semiembar 26, 2008, BFP submitted its response to the matters presented at the exit
conference. The response acknowledged that the untimely redesignation issue arises
from BFP’s inghility to provide presumptive mdesignation lstters. Althowgh confident
that such letters ware timely sent, BFP staff ware anzhle to locate the latters ar evidenee
that they were sent and believe they were inadvertently lost when its location changed in
the spring of 2008. BFP further explained the letter would have been prepared using a
template on a BFP computer that was subsequently “wiped clean” and sold when its
assets were liquidated following the Candidate’s withdrawal from the presidential
camjpmign.

BFP uffcred the following circimteentinl eviderne 1o rupport that the laitnes hmd, in fact,
beeu sent:

.o BFP submitted a complete library of “cure” letters, whether for excessive
contribintions or wmissing contributor informatian. In addition, ite Contributien
Review Procedures made reference to presumptive redesignation and/or
reattribution letters and templates for obtaining redesignations and reattributions
are provided. BFP files contained other compliance letters sent for problematic
contributions and those requesting additional information. BFP noted that it is
unlikely that it would send tliis array of compliamce letters and omit presumptive
redesignation and/er reattributlon letiers.

e The individual primarily respousible for sendimg the coniplianuw letters, includiag
lettexn to rosoive cxcessive cmrtributions, had specific vecnlioniivn that
presemptine rarlesignation and/or roustribution letters had been sent. Hawever,
this individua! is now deseased; thesciare, BFP is unable to obtain a signed
affidavit. BFP staff confirmed her recollections, and that she was meticulous and
conscientious in performing her duties.

e BFP has been contacting recipients of presumptive redesignation and/or
reattribution letters and although some do recolléct-receiving such a letter, none
have been able to Fumnish a copy. Should any be located, copies will be forwarded
to the Audit staff. No copies have been provided.

¢ Finally, BFP =oncurred with the Audit staff’s position that those letters sent to
redesigaeate cantributions to Citizems fnr Bidmn sitrve to demanstrse that BFP did
not fat! ta resulve n mntarial nwniber of excessie cantibntinne. According ta
BFP, thesa lettera reflected an understanding by the contributor and BFP that the
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excessive portion had been properly resolved and expressed the donative intent of
the contributor.

The Audit staff did not believe that BFP's response was sufficient to document that
presumptivo redasigastion nnd/or reattribution latters had heen sent.

Preliminary Audit Report Recommendation

The Audit staff recommended BFP pravide documentation demonstrating that excessive
contributions ($1,092,899) were timely reatributed and/or redesignated. Such
documentation was to include evidence that timely presamptive reattribution or
redesignation letters were sent; copies of timely signed ard dated
reattribution/redusignation lesters; or, any othor docamentation which indicated a timely
reatribntitm ent/or redesigraition wres attained. BFP wa iovised to pmvide any other
coninrents it feiv wam relavant to this nsae.

Committee Response to Preliminary Audit Report

In its response to the preliminary audit report, BFP provided information reiterating its
carlier response to this issue. Declarations were submitted from four contributors who
recalled receiving a presumptive redesignation notice from BFP. The response noted that
none of these individuals retained a capy of the notice, because, unlike other “cure”
letters, n@ aotion wus required by the contributor unless e or she objected ve the
redesigrantion, 1is addition, a declamtion wus sicomitted from a BFP steff memter wha
worlred disextly tor the now docemmad irdivithend recmunsitde for nmging BFP's sending
and retention of cure lettms. His declaraticon stated thet st the diractien of hie now
decersed supervigor, he oxgularly sent presumiptive desigaasien letters to tontribniars
who mads primacy electinn coatributions is exesss af £2,300. The response corcluded
by asking the Commission to accept its contention that presumptive designation letters
had been sent.

Committee Response to Draft Final Audit Report

In respunse io the draft final audit report, BFP submitted a revizad attestation from tiee
staff metber discussed above. His declaration now states that he personally “prepared
and sent ‘presumptive designation’ notices to contributors who had contributed in

aggregate more than $2,300” and that he would send those fetters within $0 days of
receipt of the eontrihotikms.

Audit §taff’s Assessment of Committee Responses

The response to the preliminary audit report reiterated points made in BFP’s response ta
the exit conference and included declarations containing information similar to that
provided in response to the exit conference. In response to the draft final audit report, the
declaration was revised to address the staff member’s personal knowledge and the
timeliness of the presumptive letters. Though no direct evidence supporting these
declamtions or entablishing that the netianes wers timely. onm inciadod as pest af thore
responses, BFP did produce lettars of redasignation to CFB, which the Audit Divisien
staff corzidemd adequate but untimely, and ther=fore, the staff did aot smeommend a
payment to the U.S. Treasury.
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Commission Conclusion

Given the Cranmitine’s umque aincumstances in this matter; the circumstantial evidence
presented by BFP, including a declaration from a BFP staffer who attested to sending
redesignation motices within 60 days of recsipl of en excessive contribution; dac!arations
from contributors wha secall roteiving redesignation letters; and sample letters from
BFP’s forms library, the Commissian cancluded there was information to support BFP's
assertions that it had sent presumptive redesignation letters for these contributions. BFP
has not, however, satisfied the recordkeeping requirements of 11 CFR §110.1(1)(4)(ii)
and (3). Nevertheless, because BFP was able to demonstrate that it obtained signed
redesignations of the contributions to the senatorial catnpaign, Citizens for Biden, the
Commission concluded that no paynient to the U.S. Treasury for such redesignated
contributions is reqnired. The Commeiusion apnroved ¢his finding.




